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Financial Services

Transformation of South Africa’s financial sector regulation

In his Budget Speech on 23 February 2011, Finance Minister Pravin
Gordhan announced new policy proposals to transform the regulation of
South Africa’s financial sector. These reforms will have a seismic effect
on the whole of the financial services sector and are likely to have a
great impact on SAICA members.

The detailed proposals are set out in the National Treasury's policy paper
A safer financial sector to serve South Africa better, which can ba
accessed on the treasury website www.treasury.gov.za.

The key proposal is to separate ‘prudential’ and 'market conduct’
regulation and thus move towards a ‘twin-peaks’ model of regulation.
This would see the South African Reserve Bank (SARB) given lead
responsibility for prudential regulation and the Financial Services Board
(FSB) providing substantially stronger market conduct regulation. The
palicy alsc sets out government's proposals to achieve financial stability,
consumer protection and financial inclusion, and is structured into the
following four policy pricrities:

Financial stability - This will be driven by the SARB and supperted by
the formation of a Financial Stability Oversight Committee co-chaired by
the Governer of the SA Reserve Bank and the Minister of Finance.

Consumer protection and market conduct - The FSB and the National
Credit Regulator will lead on this area, and a new market conduct
regulator for banking services will be established within the FSE.

Expanding access to financial services - Here the National Treasury
will lead. This includes a review of the Financial Sector Charter, further
support to co-operative and dedicated banks, including Postbank, and

the introduction of a 'micro insurance’ framework.

Combating financial crime - This will be led by the enforcement
agencies that investigate and prosecute abuses. Work with international
partners will continue.

A Council of Financial Regulators will provide interagency co-ordination
between the different regulators on issues of legislation, enforcement
and market conduct.

It is envisaged that the reform process will take at least three years.
However, to give effect to these proposals, new legislation will be
introduced in 2011 dealing with: banking, financial markets, credit rating
agencies and the regulatory powers of financial supervisors.

The Hope Factory getting it right

What The Hope Factory is doing to improve the lives of the unemployed
by training them to become entrepreneurs is in alignment with the
findings of two recent research reports.

A recent impact assessment report by Greater Capital, commissioned
by The Hope Factory, measured five key indicators: increased financial
stability of the beneficiaries, increase in household income, positive

impact on the broader community, plans that the beneficiaries have for
the future and growth in entrepreneurial activities. All five indicators
were found to be positive, with the suggestion that continuing attention
is given to develop further the enterprises that emerge, as they currently
fall into the bottom end of the business scale.

To emphasise this point, recently completed research by Finmark Trust
looked specifically at survivalist-type enterprises within the rural and
township areas, and found that this sector - Home Based Enterprises
(HBEs), which covers low income subsistence, sustainable and growing
businesses — contributes over R6bn to the ecenomy per annum,
considerably more than the craft sector which brings in R2bn. This
confirms, therefore, that The Hope Factory's model is targeted at a small
but important sector of the economy with the opportunity for growth if it
is properly nurtured

*For more information, visit www.thehopefactory.co.za.

Legislation

Consumer Protection Act to impact on “trading as” names

Section 79 of the Consumer Protection Act, 2008, (CPA) prohibits any
person from carrying on business except under the person’s full name
as recorded in an identity document or officially recognised or in the
case of a juristic person (for example, a company), a business name
registered with the Registrar of Companies.

This means that a trading name must be the registered name of

the entity. Section 80 does, however, allow a parson to register any
number of business names that are used or will be used in carrying on
business.

It should also be noted that, in terms of secticn 81 of the CPA, a
business name may not be the same as, or confusingly similar to,
an entity already registered under the Companies Act, the Close
Corporations Act or the Co-operatives Act.

The name may also not be the same as, or similar to, a registered trade
mark belonging to another person.

If an entity conducts business under a trading name that is not its
registered name, the National Consumer Commission may require it to
cease trading under that name.

The Commission may not take any action to enforce section 79(1) at any

time against a person for the use cf a business name, if that person:

* had registered that business name before 31 March 2011 in terms of
any public regulation other than a repealed law; or

= was actively conducting business under that business name for a
period of at least one year before the date on which section 79 took
effect.

The possible preliferation of new registered business names will
require vigilance on the part of businesses and trade mark proprietors
to protect their intellectual property rights in respect of their registered
names.

These sections (sections 79, 80 and 81) will only become effective on
a date that will still be determined by the Minister and must be at least
one year from the general effective date, which is one year from 31
March 2011, therefore any date as proclaimed after 31 March 2012,
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